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Maternity leave and pay quick guide where babies are expected on or after 1st April 2007
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KEY= COLOURS AND NUMBERS

	1 MATB1
	Week where MAT B1 and other maternity information should be sent to employer by employee

	2 SMP
	Earliest week Statutory Maternity Pay can begin to be paid (11 weeks before EWC)

	3 EWC
	Expected week of childbirth

	OML
	26 weeks Ordinary Maternity Leave (not paid) (no qualifying period)

	AML
	26 Additional Maternity Leave (not paid ) no qualifying period

	SMP
	(Statutory Maternity Pay) SMP is paid up to a continuous period of 39 weeks. The earliest start is from the 11th week before the EWC.  SMP is paid for the first 6 weeks at the rate of 90% of the employee’s average weekly earnings with no upper limit. For the remaining weeks at either £108.85 per week or 90% of the average weekly earnings if 90% rate is less than the SMP rate. Qualifying conditions are 26 weeks continuous employment by the end of the 15th week before the EWC, earn no less than lower earnings limit, be pregnant by 11 week before EWC or have given birth, or have still born baby from 25th week on.

	OMP
	Employee must confirm intention to return in writing. OMP is equivalent to 6 weeks full pay, usually paid between weeks 7 and 18, at the rate of half pay, without SMP or MA deductions, however must not exceed full pay. OMP is 90% of a week’s pay (offset against payments made by way of SMP/SAP) for the first 6 weeks of maternity leave, followed by half pay without deduction (to a maximum of full pay) for weeks 7-18,

	OMP Teachers
	4 weeks full-pay, 2 weeks 90% of pay (both offset by SMP/MA/SAP, then half pay without deduction for weeks 7-18, then for remainder statutory MP/MA 


Maternity procedure

Scope and Definitions
1.0 
The Maternity Procedure applies to all employees of the NYCC.  There are some 
differences in entitlement depending on the conditions of service that apply, and these 
differences are detailed in the body of the scheme. 
Continuity of service

1.1 
Entitlement to SMP is calculated by reference to continuous service with NYCC only.  


For maternity leave and occupational maternity pay, continuous service depends upon service with NYCC and related employers.

Maternity leave
1.2

Provided the employee complies with notification procedures (outlined below), she will be entitled to 26 weeks’ Ordinary Maternity Leave and 26 weeks’ Additional Maternity Leave, regardless of her length of service. The total of 52 weeks is the maternity leave period and must be taken consecutively.
Compulsory Maternity Leave 
1.3
The employee does not have to take her full entitlement to maternity leave.  However, she must take a minimum of two weeks of leave from the date of childbirth.  She may also be suspended from work on maternity on grounds of health and safety.
Section One - Maternity Leave Procedure
Confirming Pregnancy

2.0
The employee should tell her manager that she is pregnant as early as possible, to protect her health and safety and to get paid leave for ante-natal appointments. (For further information on absence for ante-natal appointments see the Leave procedure.) She should put in writing to her manager:

· That she is pregnant;

· The expected week of childbirth (EWC);

· The date she wants her maternity leave to start;
· To qualify for occupational maternity pay she must also declare her intention to return to work at the end of her maternity leave;

· A MAT B1 certificate must also be provided. This states the expected week of childbirth and is issued by a Registered Medical Practitioner or Certified Midwife. 
2.1
This notification must be at least 28 days before her absence begins, but preferably by the 15th week before the expected week of childbirth.  
2.2 
The employee’s manager will reply to the employee within 28 days of receiving notification, to advise the expected date of return from maternity leave. This will be based on her full leave entitlement of 52 weeks maternity leave. If maternity leave has been triggered by childbirth or a pregnancy-related absence the manager will similarly write to confirm her expected date of return.

Starting maternity leave
3.0 
The employee can begin her Maternity Leave from the beginning of the eleventh week before the expected week of childbirth. Maternity leave can start from any day of the week and the same is true for maternity pay where this is due. 
3.1 
If the employee’s maternity leave has not already started, it will be triggered by the birth of the child, or pregnancy-related absence, from the beginning of the 4th week before the EWC.  If triggered by the birth of the child, maternity leave will begin on the day that follows the day on which childbirth occurs.

3.2 
In either of these situations, the employee must notify her manager as soon as reasonably practicable, that she has given birth or that she is absent wholly or partly because of pregnancy.  If she does not do so, she may lose her right to maternity leave. Initial notification can be by telephone but this should be followed up in writing as soon as possible.

Changing the Maternity Leave start date
3.3 
If the employee later wishes to change her leave start date she must give at least 28 days notice. This is a requirement to receive SMP, and will enable her manager to make cover arrangements. Her manager will write to her within 28 days to confirm her new expected date of return.

Returning from Maternity Leave

4.0 
Employees who intend to return to work at the end of their full maternity leave entitlement do not have to give any further notification to their manager.

Returning before the full leave entitlement

4.1  If the employee wants to return before the end of her full leave entitlement of 52 weeks she must tell her manager at least:
· 21 days before her new intended return date  (whether in the OML or AML period)

· 21 days for employee under School Teachers Conditions of Service. 
4.2 
These notice periods are the minimum required. To help managers plan cover employees should give as much notice as possible of any changes to their plans.

4.3
If the employee does not give the minimum notice, her manager may postpone her return until 21 days from the date she informed her manager that she would like to return early, but not to a date after her maternity leave would have ended.

Deciding not to return
4.4
If the employee does not intend to return at the end of her maternity leave she should give normal contractual notice.
Keeping in Touch Days

4.5 The maternity regulations now allow an employee to do 10 days’ work during maternity leave without bringing their maternity leave to an end. This is not a statutory right and may only take place by agreement between the employer and the employee. Where a request is made it should not be unreasonably refused.  Working for part of a day will count as one day.  The employee will not lose any SMP/OMP/MA for working up to 10 days.  Work is defined as any work that is done under their contract of employment and this may include training or any activity undertaken for the purposes of keeping in touch with their workplace.

4.6
However, NYCC cannot insist that an employee carries out work and equally the employee cannot insist that they are given work to do during this period under the KIT arrangements. KIT arrangements are merely an enabling factor. 

4.7
Were work is done during their maternity period they will continue to receive their SMP/OMP/MA where it is due and they should also be paid for any work that they do under their contract of employment.  This work will be paid at the employee’s hourly contractual rate and will be offset against the maternity benefits due.
However, they will not be able to carry out any work during the first two weeks following the birth of their child. This period is known as compulsory maternity leave that must be taken at this point. 
A form for recording keeping in Touch Days and a claims form for payment for Keeping in Touch Days will be available from HR Administration teams/in the Toolkit  
(It is important to note that once an employee has used up the10 keeping in Touch Days/sessions if they then work again they will not receive their Maternity or Adoption benefits for that week. Therefore, records must be kept to avoid this.

Reasonable contact

4.9
NYCC has a statutory right to make reasonable contact with the employee during the maternity leave period and the employee has a statutory right to make reasonable contact with their employer during the maternity leave period. The employee and employer should agree before the start of maternity leave what kind of contact will be kept during the maternity period. The reasons for this contact could include:  
· How the employee might be told about changes happening in the workplace 
· Any opportunities that may arise to attend work related training or keeping in touch days.
· If courtesy contact will be made to confirm return arrangements just prior to the agreed date.
Parental Leave, Paternity and Maternity Support Leave
4.9   The employee can also take Parental Leave at the end of her maternity leave. For more 
information see the Leave 
Procedure. 
Section Two - Maternity Pay

5.0 There are 3 elements to maternity pay:

· Statutory Maternity Pay (SMP)

· Maternity Allowance (MA)

· Occupational Maternity Pay (OMP)
5.1
Employees must tell NYCC if during her 39 week maternity pay period she:
· Leaves the European Economic Area including Channel Islands and Isle of Man;
· Is in legal custody;
· Starts work with a different employer (after childbirth).
Statutory Maternity Pay

6.0
Statutory Maternity Pay (SMP) is paid for 39 weeks for births from 1st April 2007 onwards.

	SMP for the first 6 weeks
	90% of the employee’s average weekly earnings with no upper limit

	SMP for the remaining  weeks
	£108.85 or 90% of average weekly earnings if 90% rate is less than the £108.85 


6.1
SMP is paid for up to 39 weeks, starting from the 11th week before the EWC. 

6.2
An employee receives SMP if:

· She has been continuously employed for 26 weeks by the end of the 15th week before the expected week of childbirth (EWC); and,
· Her average weekly earnings in the period between 15 and 22  weeks before the EWC are no less than the lower earnings limit; and,
· She is still pregnant at the 11th week before the EWC or has given birth;  or

· Her baby is stillborn from the 25th week of pregnancy onwards.

Leaving NYCC

6.3 
SMP is still paid if the employee leaves NYCC if the requirements of paragraph 6.2 
are met, and she leaves work after the start of the 15th week before her baby is due.  
SMP is paid from the 11th week before the EWC
6.3.1  If the employee then begins work for a new employer, she is not entitled to SMP from NYCC (unless it is a related employer with no break in service). 
Maternity Allowance
7.0 
If an employee does not qualify for SMP she may, if she has paid sufficient National Insurance contributions, be entitled to Maternity Allowance. Maternity Allowance is paid for 39 weeks at £108.85 (April 2006) or 90% of a week’s pay, whichever is less.

7.1 
If she is not eligible for SMP she will be sent a form SMP1 by the Director of Financial Services which will explain why.  This should be taken to her local Jobcentre Plus office, who can advise if she is entitled to Maternity Allowance.

Occupational Maternity Pay
8.0 Occupational Maternity Pay is available to employees who confirm in writing their intention to return to work after maternity leave. OMP is equivalent to an additional 6 weeks full pay.  It is paid on the understanding that the employee will return to local authority employment for at least 3 months (excluding any period of unpaid parental leave).
8.1 
It is generally paid between weeks 7 and 18 on top of SMP or MA, at the rate of half a 
week’s pay, without any deduction of SMP or MA.  However, half pay plus 
SMP (or MA 
and any dependant’s allowances if not eligible for SMP) cannot exceed full pay.  

8.2 
Alternatively, the equivalent amount (6 weeks’ pay) can be paid in any other mutually 
agreed distribution, such as 3/10th pay per week for the remaining 20 weeks of OML, or 
the amount in full when the employee returns to work after maternity leave.
Examples of Maternity Payments
9.0
Employees with less than 26 weeks’ continuous service with NYCC by the 
15th 
week before the EWC:

Not entitled to Statutory Maternity Pay (SMP) or occupational maternity pay, but may 
be entitled to Maternity Allowance (MA).  
9.1
Employees with between 26 weeks’ continuous service with NYCC at the end of 
the 15th week before EWC and one year’s continuous service (with any related 
employer) at the beginning of 11th week before EWC:

May be entitled to SMP or MA for 39 weeks, but not occupational maternity pay.  
9.2 Employees with at least one year’s continuous service with any related employer at the beginning of 11th week before the EWC:

Those who return to work for at least 3 months after maternity leave:

Weeks 1 – 6 90% of average earnings (offset against SMP or MA payments)


Weeks 7 – 18 Half pay plus SMP or MA (to a limit of full pay)


Weeks 19 – 39 SMP or MA
For employees not intending to return to work, payment will be: 


Weeks 1 – 6 90% of average earnings;

Weeks 7 – 39 £108.85 or 90% of a week’s pay (whichever is less).

Teachers (Burgundy Book) Maternity Payments


10.0
Generally the same provisions apply to employees under School Teachers’ 
(Burgundy Book) Conditions of Service, except they receive full pay for the first 4 
weeks of maternity leave.

10.1
Teachers with at least one year’s continuous service (including with other 
LEAs) at beginning of 11th week before EWC receive:


Weeks 1 – 4 Full pay (offset against SMP / MA payments);

Weeks 5 – 6 90% of an average week’s pay (offset against SMP or MA payments);


Weeks 7 – 18 Half pay without deduction plus SMP/ MA, but not to exceed full pay.  

Weeks 19 – 39 SMP or MA                                                                                                                                                                                                                                                            
10.2
If the teacher does not return to work for at least 3 months, she will be requested to 
refund occupational maternity pay received after week 7.  

10.3
If agreed, a full-time teacher may return to work on a part-time basis for 13 weeks, or a 
part-time teacher may return to work on a different part-time basis for 13 weeks. The 
13 week period starts from the date the teacher returns to work or the date during the 
school holiday on which the teacher is declared medically fit to be available to work.

Section Three - General Conditions and Information

Unusual Births

11.0
If the employee gives birth to a live child (even if the child later dies) at any point 
in her 
pregnancy she will be entitled to maternity leave and maternity pay in the usual way. 

11.1
If the employee’s baby dies or is stillborn after the 25th week of pregnancy, the 
Occupational Maternity Scheme still applies. If her baby dies or is stillborn before 
the 25th week, her manager should discuss sympathetically an appropriate date on 
which she might return to work. The Staff Care Network can provide information on 
organisations that give support to people in these extremely difficult circumstances.

Annual leave and sickness absence
Annual leave
12.0
Annual leave accrues over the whole maternity leave period, paid and unpaid. If the 
employee intends to return to work she might take some annual leave at the end of the 
maternity leave, subject to the demands of the service.  If employees do not return to 
work after maternity leave for at least three months, then any leave and occupational 
maternity pay to which they are not entitled will be reclaimed. 
12.1
Employees whose maternity leave spans two leave years are usually able to carry 
over 5 days’ leave (pro-rata for part-time employees) in the normal way. For staff not 
returning to work, annual leave will be calculated up to the last day of employment. 
Sickness absence
12.2
Maternity leave is not sick leave and is not taken into account in any calculation of 
entitlement to sick leave.  Both paid and unpaid maternity leave is reckonable service 
for calculating entitlements under NYCC’s Attendance Management Procedure.
12.3 
If the employee falls sick before the 4th week before the EWC she is entitled to 
statutory sick pay and occupational sick pay. If she is absent through sickness after the 
fourth week she will only be entitled to statutory sick pay if the sickness is unrelated to 
pregnancy. If sickness is pregnancy related, then statutory maternity leave commences 
and SMP is payable. If she becomes sick during her maternity pay period she is not 
entitled to SSP because she is receiving SMP.


Return to work arrangements
13.0 On returning to work during or immediately after the ordinary maternity leave period, a woman will return to the job in which she was employed on terms and conditions no 
less favourable than if she had not been absent. This includes the nature of the work 
she did and the place in which she did it. Where this is not practicable because of redundancy or reorganisation she will be offered a suitable alternative vacancy if one exists according to the Reorganisation, Redeployment and Redundancy Agreement. 
13.1
A woman returning during or after her additional maternity leave period is entitled to return to her original job on terms and conditions as if she had not been away unless, it is not reasonably practical for her to return to the same job, in which case she is entitled to be offered suitable alternative work.


13.2
Managers should consider any request for flexible working arrangements in accordance 
with the Flexible Working Procedure.

13.3 
If the employee cannot return to work as expected due to sickness, 
the usual sickness 
absence contractual arrangements apply, and she should tell her manager as outlined 
in the Attendance Management Policy and Procedure (or equivalent). 

Employee Protection

Car benefits

14.0
On 26 weeks' Ordinary Maternity Leave, employees maintain the following benefits:

· Essential car user lump sum allowance for 3 months, plus a further 3 months paid at half of lump sum. This payment will be made on her return to work.  

· Car leasing payments.  
(  These arrangements are subject to the Collective Agreement for the Pay and Reward Review and will be superseded by this on 1st April 2007 when the Agreement is finalised.
Detriment and dismissal
14.1
Employees are protected from suffering detriment or unfair dismissal for reasons relating to pregnancy or maternity leave.  Employees who believe they have been treated unfairly have the right to complain to an Employment Tribunal.  However, 
an employee who believes that they have suffered detriment should raise the 
issue through the Grievance Procedure.
14.2
Specifically, an employee who is pregnant or on maternity leave is protected from 
detrimental treatment (being treated unfairly or less favourably due to an act, or 
deliberate failure to act by the employer) or dismissal because she:

· Is pregnant;

· Has given birth to a child;

· Has taken, or seeks to take, ordinary or additional maternity leave;

· Has taken, or seeks to take, any of the benefits of ordinary maternity leave;

· Has been suspended from work for maternity health and safety grounds ;
· Is being made redundant during her maternity leave and has not been offered any available suitable alternative employment.


14.3
Protection includes any detrimental treatment or dismissal after she failed to return to 

work following ordinary or additional maternity leave where either:

· Her manager did not notify her in accordance with the statutory duties or otherwise of the date on which her maternity leave would end and she reasonably believed that her maternity leave had not ended;

· Her manager gave her less than 28 days’ notice of the date her maternity leave would end and it was not reasonably practicable for her to return on that date.
14.4
Employees can claim unfair dismissal regardless of length of service if related to 
pregnancy or maternity leave. An employee dismissed at any time during pregnancy or 
maternity leave is entitled to written reasons for dismissal (whether requested or not). 
NYCC can dismiss employees for reasons unrelated to pregnancy, such as conduct, 

and any such employee must have one year’s service to claim unfair dismissal.

Health and safety 


15.0
NYCC has a legal duty to ensure the health, safety and welfare of all its employees 
while they are at work, including doing appropriate risk assessments.  Expectant and 
new mothers may be particularly at risk from different physical, biological and chemical 
agents, processes and working conditions. These risks will vary depending on the 
employee’s health, and at different stages of pregnancy. Advice and guidance is 
available from Occupational Health or the Safety Risk Management team.


15.1
Where a significant risk has been identified that could damage the health or safety 
of a new or expectant mother, NYCC will take any protective or preventative 
measures required by other health and safety legislation to eliminate it. Where this 
would not avoid the risk the following hierarchy of measures is carried out:

· If it is reasonable to do so, alter working conditions or hours of work;

· If the risk cannot be avoided in this way, employees should be offered suitable alternative employment.  Suitable alternative employment means work which is both suitable in relation to herself and appropriate for her to do in the circumstances and on existing or no less favourable terms and conditions.
· If no suitable alternative work is available, she is "suspended".  This means she is entitled to paid leave or, where suitable alternative work is available but refused by her, unpaid leave.

15.2
She can be suspended in this way at any time starting from when she becomes 
pregnant until either:

· The date on which she has notified her maternity leave starts;

· The start of the 4th week before the EWC if the above date has not been notified. 
15.3
Should suspension occur after the 4th week before the EWC this will automatically 
trigger the start of maternity leave. Suspension on health and safety grounds can 
also occur during any period from the end of her maternity leave up until the 6th  
month from after childbirth (later if breastfeeding goes beyond this date).


15.4
A new or expectant mother who works nights and provides a medical certificate 
showing that her health and safety is at risk if she continues with night work is offered 
suitable alternative employment. Where that is not possible she is given paid leave. 
This protective measure operates from when NYCC is aware that the employee is 
pregnant until the later of six months after the date of childbirth, or miscarriage where 
this occurs, or until she stops breastfeeding.

15.5 To protect her own health and safety and that of her unborn child, it is important for 
employees to inform their manager as soon as possible that she is pregnant.
























Employee is entitled to 26 weeks ordinary maternity leave (OML) and 26 weeks additional 


maternity leave (AML) regardless of length of service.  This constitutes the full maternity leave entitlement.
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Employee informs employer that she is expecting a baby.





Employee is entitled to paid time off for antenatal care.








May be entitled to MA or other benefits


					





And: If average weekly earnings are at  or above Lower Earnings Limit, entitled to 39 weeks Statutory Maternity Pay.





And: One year or more continuous service at 11th week before EWC, entitled to occupational maternity pay. 





Employee must give 28 days notice of change of start date, and 21 days notice of change of return date.





Pregnant employee must tell manager of her intention to take maternity leave at least 28 days before absence due to begin. She will need to tell her manager, in writing:


That she is pregnant


The week her baby is expected to be born (Expected Week of Childbirth)


When she wants her maternity leave to start (earliest date is 11th week before EWC)


She must also provide medical evidence of EWC (Maternity certificate MAT B1)








If employee is absent from work with a pregnancy related illness during the four weeks before the start of EWC, maternity leave starts automatically regardless of when she actually wants her maternity leave to start.





Manager must respond to employees’ notification within 28 days, setting out when they expect the employee to return to work i.e., the end of the full entitlement

















If baby is born before the date employee has notified (or before any notification), maternity leave period starts automatically and employee must give manager notification as soon as is reasonably practicable. 





Employee continues to benefit from all terms and conditions during ordinary maternity leave except pay, and some of them during additional maternity leave.





Where it is not practicable by reason of redundancy or re-organisational for the County Council to permit the employee to return to work in her ‘job’ as defined above, she will be entitled to be offered a suitable alternative where one exists where the return occurs during AML period.





On returning to work after ordinary maternity leave, the employee will be able to return to the job in which she was employed under her original contract of employment, on terms and conditions not less favourable than those which would have been applicable to her if she had not been absent.





Where requested, the manager will consider wherever possible a full range of flexible working arrangements for the employee’s return, e.g. job-share, part-time, reduced hours etc.
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